Paper E


CAN:  Legal status and trustee liability

1. Purpose of paper:  to consider the overall approach and the next steps in securing ‘limited liability’ for CAN’s trustees, in the context of CAN’s risk-management process.

2. Background:  in 2005, CAN (formerly CCN), resolved to change its legal form from unincorporated association to CIO status (Charitable Incorporated Organisation), as a means of limiting the liability of our trustees.  The Government- sponsored reviews, of Company Law and Charity Law, had pointed to the need to create for voluntary organisations the legal possibility of CIO status, in recognition of the drawbacks of the Company Limited by Guarantee option.  The Charities Act 2006 ‘paved the way’ to the creation of the CIO as a new legal form, and consultations over draft regulations and constitutions were subsequently carried out, but the framework is still not in place to allow the creation of CIOs.

Throughout most of its history, CAN has been a low-risk organisation, and there has been little need to consider the personal risk to individual trustees.  However, the (international) crisis in banking and financial systems has created a problem for all employers that offer a pension scheme with benefits that are limited to employees’ final salaries.  In the last two or three years, there has been a deficit in the balance within the NCC Superannuation Scheme, to which we are an admitted body, due largely to the recent poor performance of pension scheme investments and returns.  In common with other participants, CAN has agreed to address this projected deficit over a period of years.  However, as our end-of-year balance sheet shows, if CAN were to close-down in the near future, the totality of our assets would be insufficient to pay back immediately this liability.  As a result, our trustees feel personally vulnerable, if CAN were to close at a time when there is a deficit within our balance-sheet.  To secure limitation of liability for our trustees therefore remains a priority.

3. Issues:
(i) Superannuation Scheme:  Ordinarily, to re-establish CAN as a body with limited liability, we would need to:  establish the new body; transfer our assets, liabilities, staff etc to the new body; close down the old body.  However, the closure of ‘old CAN’ would require any outstanding deficit on the Superannuation Scheme to be paid immediately (which we cannot afford to do).  Also, the new body would need to apply to be a new admitted body to the Scheme, which would require the consent of the Scheme Trustees, who would require us to find a public sector guarantor, (which seems most unlikely).  Very similar problems are facing some other Admitted Bodies in this scheme, and it is also an issue of concern for many other voluntary bodies throughout the country, including RCCs.

(ii) Mergers and collaborations:  the Government is encouraging mergers within the VCS, especially infrastructure bodies, to secure efficiencies, and there have also been suggestions of this within Northumberland.  Following LGR in 2009, CAN began to explore the possibility of merger with the two local CVS’ (Councils of Voluntary Service, for Wansbeck and Blyth Valley).  However, there are significant legal and financial constraints, not least because of CAN’s pensions issue.

(iii) Available legal forms:  CIO status is still not available, imminent cuts in Charity Commission staffing will slow the CIO development process further, and we cannot afford to wait indefinitely.  ‘Company limited by guarantee status’ would be a second-best option:  its main drawback is that charitable companies have to be subject to two separate, and sometimes conflicting, regimes of accountability:  to the Register of Companies and to the Charity Commission.

There are other, less appropriate legal forms which limit liability, such as the Industrial and Provident Society and Community Interest Company.  Please note that the Incorporation of the Trustee Body, within an otherwise-unincorporated association, creates a legal entity but does not limit liability and so it is not an attractive option for CAN.

4. Recommendation:  I suggest that we initiate discussions, and seek appropriate advice, with a view to pursuing the following strategy:

(i) Form a company limited by guarantee, with objects and structure similar to CAN.

(ii) Seek the consent of a General Meeting, and of the Charity Commission, to alter the trustee and membership arrangements, so that the new company becomes the sole trustee of CAN.   This process would be effected by a Charity Commission Scheme.

(iii) When the CIO legal form becomes available, the company can apply to be transformed into a CIO.

(iv) Initiate discussions with NCC and with fellow-Admitted Bodies regarding the management and safeguarding of the pension fund.

5. Implications:

(i) Organisations:  under this model CAN would continue to operate (thus avoiding the ‘pension deficit crystallisation’ problems), employ staff, own Tower Buildings, deliver the work programme, receive and spend grants, etc.  However, instead of CAN having an Executive Committee, it would be managed by the Board of the new company.  It would therefore be desirable to replicate in the new company the people and the member-organisations that are currently in CAN.

(ii) Compliance and accountability:  it is not envisaged that the company would do anything other than ‘manage CAN’.  However, it is likely that both CAN and the company will need to compile and file their own annual reports and accounts, but we may be able to have a single AGM for both organisations.  We will take advice from our auditors and the Charity Commission.

(iii) Costs:  

a) Developing and adopting Memorandum and Articles of Association for the Company – free

b) Registering the Company - £20 - £30

c) Charity Commission Scheme – free

d) Annual posting of returns to Register of Companies - £30

e) Additional Audit – unknown, but unlikely to be significant.

f) Negotiations, consultations with members – to be undertaken by CAN staff and trustees, with no additional cost.
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