[image: image1.jpg]Community Action
Northumberland





Capability and Disciplinary Procedures Policy

PART 1 – PREAMBLE

INTRODUCTION
1. It must be emphasised that these procedures are designed to encourage an improvement in an individual’s performance or conduct where this is necessary and are not merely a method of applying disciplinary sanctions.  In this respect it is accepted by all parties that line managers play an important role in the day-to-day counselling and supervision of their staff and they should seek initially to rectify problems through informal discussions or oral warnings without invoking the formal procedures.  Note that oral warnings are not part of the formal disciplinary procedure and no written confirmation of those warnings should be issued.

2. Where the matter cannot be resolved through the normal supervisory relationship or where the alleged action of omission is considered to e of a more serious nature, the appropriate formal procedure should be followed.

APPLICATION
3. These procedures apply to all employees of Community Action Northumberland including those whom Community Action Northumberland employs on behalf of other bodies.
4. These procedures do not apply where employment is terminated on conclusion on a fixed or limited period of employment for which a member of staff has been specifically engaged, or in redundancy situations.

TIME LIMITS

5. Throughout this document, a reference to a day means any day except a Saturday, a Sunday or any statutory holiday.  The time limits referred to in these procedures may be varied where necessary by agreement of both parties.

DESIGNATIONS
6. In the context of these procedures, the designation of “Authorised Person” means the Director or any member of the Senior Management Team, or the Chairman or vice Chairman as appropriate within the line management system of Community Action Northumberland, who shall be appointed by the General Purposes Sub-Committee as the appropriate person.

APPEAL BODY
7. The term “appeal body” refers to a panel appointed by the Executive Committee of Community Action Northumberland specifically for each appeal.

NOTIFICATIONS AND REPRESENTATION
8. Throughout this document, a summons to a member of staff to attend any formal meeting, hearing or interview must:

a) be in writing,

b) give at least ten working days notice of the meeting,

c) state the venue, date and time of the meeting,

d) state the purpose of the meeting,

e) state the nature of any complaint or accusation, by whom it is made and give sufficient detail to allow the member of staff to prepare a defence,

f) state the fact that the meeting will be convened under either the capability procedure or the disciplinary procedure as appropriate,
g) inform the member of staff of the right to a person hearing and to be accompanied or represented at the meeting by a trade union official or by some other person of their choice,

h) provide copies of any documents that will be used in evidence or otherwise relied upon at any hearing (NOTE:  all parties shall be bound to preserve the confidentiality or any information or document which is marked “confidential”.),

9. After such a meeting the member of staff must be given written notice of the decision and the reasons for it.  This notice should be given within three days of the meeting and should be handed to the member of staff personally or sent to the member of staff’s last notified address by recorded delivery.  The notice should:
a) make reference to any previous history of corrective actions involving the member of staff,

b) state clearly the decision taken (including the decision to take no action) and the effective date,

c) specify the reason(s) for this action

Where a warning or caution has been issued, the notice should also indicate:

d) that the warning or caution will be recorded on the member of staff’s personal file together with any written comments or observations which the member of staff may wish to make.
e) The action required by the member of staff to remedy the matter and the means and opportunity that will be provided to enable the member of staff to achieve the required performance (if appropriate)

f) The likely result of any subsequent failures I conduct or performance and the time scale over which the matter(s) will be reviewed.
10. Where any disciplinary action has been taken under the disciplinary procedure or where a formal caution or notice of dismissal has been issued under the capability procedure the provided that an appeal body has not already given its decision on a case, the notice should also indicate:

a) the member of staff’s right of appeal,

b) the date by which written notice of appeal should be received; and,

c) the address to which the notice of appeal should be delivered.

OFFICIALS OF TRADE UNIONS RECOGNISED BY COMMUNITY ACTION NORTHUMBERLAND

11. Trade union representatives are expected to observe the same standards of capability and conduct as all other employees.  However, no formal action under the capability or disciplinary procedure shall be taken against an accredited trade union representative until the circumstance of the case have been discussed with a senior representative of full time official of the organisation concerned.

12. Where gross misconduct is alleged of a trade union representative, the member of staff may be suspended without loss or remuneration.   A senior representative or full-time official of the organisation concerned shall be informed of this action as soon as possible and written confirmation shall be sent to the trade union within three days.
AVAILABILITY
13. Copies of this document shall be given to all members of staff to whom it applies and copies shall be held in the main office at Morpeth.
PART II  -  CAPABILITY PROCEDURE

INVOKING THE CAPABILITY PROCEDURE

1. Capability encompasses skill, aptitude, health or any other physical or mental quality and is usually distinguishable from conduct or misconduct which falls to be dealt with under the disciplinary procedure.  For example, a member of staff may not have the innate ability or the standard of health required to reach the required standards for the job; in which case, the capability procedure is the appropriate vehicle for dealing with the situation.  This is to be distinguished from cases where the member of staff is able to reach those standards but, for some reason, has lost the intent or the will to do so.  In such cases the disciplinary procedure should be invoked.
2. Problems of incapability need to be distinguished from disability.  It is particularly important that employees who become disabled during their employment are given every assistance and that recourse to the capability procedure is not the first consideration.
3. It is recognised that a Line manager may have occasion, as part of the day-to-day management function, to draw the attention of staff to minor inadequacies in performance without having recourse to the capability procedure.  Such action may include advice or admonition and in such cases, no formal written confirmation should be issued.  However, where minor incidents are repeated, or in the case of more serious incidents, the following arrangements should be followed.

INVESTIGATION
4. Where a member of staff’s capability is called into question, whether this is thought to arise out of poor performance or from ill health, the Authorised Person shall arrange for an appropriate person to investigate the issue.  The Authorised person shall also arrange for an appropriate person (who shall normally be the same person who investigated the issue) to present the case.  That appropriate person should summon a meeting in accordance with the provisions previously outlined at which the concern about capability will be discussed with the member of staff concerned.  The purpose of the meeting will be to:
a) establish whether or not there is a lack of capability

b) establish if this is due to poor performance or ill health

c) identify the appropriate procedure.

If at the meeting the member of staff is able to advance acceptable reasons to counter the allegation of lack of capability, no further action will be taken under the capability procedure and the meeting will be terminated.  In situations where there may be an underlying medical reason for the incapability, the meeting will continue under paragraphs 16 to 20 of this procedure.
DEALING WITH POOR PERFORMANCE

5. Where it is established under paragraph 4 above that the member of staff’s poor performance is not due to misconduct or to an underlying health problem the meeting with the member of staff should continue in order to discuss:

a) the standards required,

b) whether those standards have been set at an unattainable level,

c) whether to context within which the member of staffs’ work has changed significantly.
6. Where the standards have been set at an unattainable level, revised reasonable standards should be issued and no further action shall be taken save where the member of staff’s performance fails to meet the revised standards.
7. Where the context in which the member of staff works has altered significantly, steps should be taken to provide support and training to meet the changed circumstances.  The support and training might also include such measures as directed reading or observation of other members of staff.  Only where these steps fail to resolve the problem will further action be taken.
8. Where it is established that the member of staff has been made aware of the standards required and that these standards are reasonable and appropriate, a clear timetable for support and training should be established detailing the targets to be met and the period over which performance is expected to improve.  However, in the case of new starters, consideration should be given to the possibility of moving directly to the formal caution stage (see below).
REVIEW OF PROGRESS

9. During the period of support and training, the member of staff will be placed under appropriate supervision and observation in order to assist the process of improvement.  Following this period there shall be a review meeting with the member of staff concerned.  The review meeting shall be called in accordance with the provisions of Paragraph 8 of Part 1 of this document.
10. At the review meeting the nominated officer will review the member of staff’s performance over the support period.  If the performance is regarded as satisfactory, the member of staff should be informed of this fact in writing and the matter may be regarded as closed.

11. If some improvement has taken place but further improvement is required, the situation may be reviewed after a further appropriate interval.  In this case, the member of staff should be informed of this fact in writing and the support and training measures should be continued.  Alternatively, a formal caution may be issued.
FORMAL CAUTION AND DISMISSAL
12. If, following paragraphs 5 to 11 above, the performance is regarded as unsatisfactory, the Authorised Person should inform the member of staff in writing that, unless the required improvement is made within a specified period of time, further action will be taken which could result in dismissal.  In this letter, the member of staff should be informed of their right to have the Authorised Person’s decision reviewed y the appeal body.  The letter must comply with the requirements set out in paragraph 9 of Part I of this document.
13. After the prescribed interval, the member of staff will be interviewed again by the authorised person in order to be informed of the view now taken of their competence.  If the performance is regarded as satisfactory, the member of staff should be informed of this fact in writing and the matter may be regarded as closed.

14. Where the performance is regarded as unsatisfactory, the formal caution process may be repeated or, if not, the member of staff may be dismissed on grounds of capability.

RECORDS OF FORMAL CAUTIONS
15. Provided that there has been no further complaint concerning capability, a formal caution that has been declared closed shall be disregarded for the purposes of the capability procedure after the first anniversary of its issue and the member of staff shall be informed accordingly in writing.

WHERE HEALTH APPEARS TO BE AFFECTING CAPABILITY
16. Where it is felt, or claimed, that a member of staff’s capability is being affected by an underlying health problem, the following steps should be undertaken.
17. The Authorised Person should convene an informal meeting with the member of staff who may be accompanied by a trade union representative
or by some other person of his or her choice.  The purpose of the meeting will be to:
a) investigate the circumstances of the illness in consultation with the member of staff,

b) establish up-to-date information regarding the current medical position and the prognosis,

c) seek to provide a mutually acceptable solution for example by the offer of alternative work,

d) identify the illness is such that the member of staff is no longer capable of work, whereupon a pension may be available.

18. It may not be possible to resolve the matter at this informal stage.  Certainly, if there are doubts about the member of staff’s current state of health or prospects for improvement, the advice of a Occupational Health Physician (OHP) will need to be obtained.  In such circumstances, the member of staff will be given an Explanatory Note and be asked to complete a Consent Form.

19. If the report of the OHP indicates that the member of staff’s health is not giving rise to the capability problem, the matter should be dealt with as a poor performance issue as described earlier in this procedure.

20. If the report of the PHP indicates that the member of staff’s health permanently prevents the member of staff from performing the duties for which he or she is employed then there is no option but to dismiss the member of staff from the post unless mutually acceptable alternative employment can be found.  In such circumstances a pension may be available.

21. Where the employee disagrees with the opinion of the OHP given under paragraphs 19 or 20 above, the matter shall be referred for a second opinion to a mutually agreed medical practitioner and the second opinion shall be accepted.

PART III – DISCIPLINARY PROCEDURE

INVOKING THE DISCIPLINARY PROCEDURE

1. The Disciplinary Procedure should be invoked where it is alleged that the member of staff has:

a) failed to adhere to the rules and procedures of Community Action; or,

b) failed to respond adequately to one or more informal warnings regarding their conduct; or,

c) acted (or omitted to act) in a manner which is considered to warrant formal action.

However, the disciplinary procedure must not be used where it is alleged that the member of staff’s capability is giving cause for concern.  Such cases should be dealt with under the Capability Procedure.

2. Normally, the formal disciplinary procedure will not be invoked before the line manager has attempted to rectify the problems through informal discussions or oral warnings (which are not part of the formal procedure).  However, where the matter cannot be resolved in this way or where the alleged action or omission is considered to be of a more serious nature, the appropriate formal procedure should be followed.

3. Where the disciplinary procedure is invoked, the Authorised person shall arrange for an appropriate person to investigate the complaint.  The Authorised person shall also arrange for an appropriate person (who shall normally be the same person who investigated the complaint) to present the case on behalf of Community Action.

FORMAL WARNINGS
4. Where the matter appears to warrant a formal warning, the member of staff shall be invited to attend a disciplinary hearing with the Authorised person.  The letter inviting the member of staff to the hearing shall comply with the requirements set out in paragraph 8 of Part I of this document.

5. Either side may call witness to attend the disciplinary hearing provided that the names and designations of such witnesses are notified in writing to the other party at least two days before the date of the hearing.

6. The Authorised person shall consider all facts relevant to the case and shall give the member of staff, (or their representative, if any) every opportunity to put forward an explanation or defence.

7. If, following the disciplinary hearing, the Authorised person considers that a formal warning is necessary, the member of staff will be informed in writing in accordance with the provisions of paragraph 9 of Part I of this document.

FINAL WARNINGS
8. A final warning may be given:

a) Where a further act or omission warranting disciplinary action occurs during the review period; or,

b) Where the alleged misconduct is considered to be of a more serious nature.

9. Where a final warning is contemplated, the member of staff shall attend a hearing before the Authorised Person.  The hearing shall be arranged and conducted in accordance with the procedure set down for formal warnings above.

10. If the Authorised person considers that a final warning is necessary the member of staff shall be notified accordingly. The warning should be confirmed in writing and the letter should contain all the information required to be given under paragraph 9 of part I of this document and in particular the letter should state clearly that any subsequent failure in conduct will result in further disciplinary action being taken including the possibility of dismissal.
REVIEW OF WARNINGS
11. The conduct of a member of staff who has been issued with a formal warning shall be reviewed by the authorised person on the first anniversary of the issue of the warning (or the second anniversary in the case of a final warning) and, if no further formal disciplinary action has been taken against the member of staff in that period, the warning shall be considered to have expired as from the date of the review and the warning shall not be taken into account in further disciplinary proceedings.

OTHER FORMS OF DISCIPLINARY ACTION
12. More serious forms of disciplinary action may be taken where gross misconduct occurs or, following a final warning, a subsequent failure in conduct warranting further disciplinary action occurs within the review period.
13. In the circumstances referred to above, the member of staff may be liable to one of the following sanctions:

a) summary dismissal; or,

b) dismissal with due notice.

14. Where the possibility of serious disciplinary action, including dismissal, 


arises the Authorised person should:

a) Give urgent consideration to the possibility of the suspension without loss of remuneration of the member of staff concerned and take such action if appropriate; and,

b) Arrange for a senior member of staff to investigate the allegation; and,

c) Consider the report of the investigating officer and any other relevant information and decide whether formal disciplinary proceedings should be commenced.

GROSS MISCONDUCT
15. This procedure requires that, in normal cases, a member of staff should  

      be given at least one written warning regarding their conduct before 

dismissal or other serious disciplinary action is considered.  However, a member of staff may be dismissed without prior warning where gross misconduct has occurred.  For the purpose of this procedure, gross misconduct is behaviour of such a nature that Community Action is unable to tolerate the continued employment of the individual.  Some examples (but not an exhaustive list) of conduct likely to be treated as gross misconduct are assault, fighting, fraud, racial or sexual harassment and theft.
16. Where gross misconduct is alleged, the Authorised person must suspend 


the member of staff without loss remuneration.  Such a step is necessary 


as it is clearly undesirable for the member of staff to remain on duty and it 


may also facilitate further investigation into the circumstances of the case.  


Suspension shall be confirmed in writing by the nominated officer within 


three days of the decision being taken.

17. Following the necessary investigations, which should be completed as quickly as possible, a decision should be taken on whether or not to take the matter further.  If it is decided that no disciplinary proceedings are to be taken then any suspension shall be lifted by the Authorised Person.
CRIMINAL OFFENCES
18. In the event of a criminal offence connected with work being suspected on the part of a member of staff the Authorised person who, if he or she deems it appropriate, shall refer the case to the police (if the matter is not already the subject of police investigations).  During investigations, the member of staff shall be suspended without loss of remuneration by the Authorised Person.
19. Where a member of staff has been suspended pending the outcome of court proceedings, the subsequent conviction of that member of staff may indicate that gross misconduct has occurred and in such cases the matter shall be dealt with accordingly.
20. In cases involving an alleged criminal offence, where it appears to management that sufficient evidence already exists to indicate guilt, a disciplinary hearing should be held prior to the outcome of court proceedings.  The seriousness of the alleged offence will determine the level at which the matter should be dealt with under this procedure.
21. An alleged or proven criminal act by a member of staff occurring outside work shall not be treated as an automatic reason for disciplinary action.  In determining what action, if any, should be taken, consideration should be given to the seriousness of the offence and whether the offence is one that makes the individual unsuitable for the work he or she undertakes or unacceptable to other members of staff.  Where disciplinary action is considered necessary the matter shall be dealt with at an appropriate level in this.

RIGHTS OF APPEAL
22. A member of staff shall have a right of appeal against any form of disciplinary action subject to written notice of appeal being submitted to the Authorised Person within the time limit specified in paragraph 6 of Part IV of this document.

23. The appeal shall be heard by the appeal body in accordance with the procedure set out in part IV of this document.

PART IV – APPEALS PROCEDURE
TERMS OF REFERENCE

1. The appeal body shall be convened to hear any appeal by a member of staff against a formal caution or a decision to dismiss under the capability procedure or against any disciplinary action taken under the disciplinary procedure.

2. The appeal body shall be Community Action’s final arbiter on such an appeal and has full authority to determine these matters.  It may take such action and (in the case of an Appeal committee) may decide any issue regarding the future employment of the member of staff.  It may confirm, amend or reject the action giving rise to the appeal but shall not increase any penalty.  It will in every case review the case afresh, in terms of the facts, the reasonableness of the decision and the procedure adopted in reaching that decision.

CONSTITUTION AND REPRESENTATION
3. Where the appeal is against the decision of the Director or is against a decision to dismiss then the case shall be heard by an appeals body.  This shall comprise three members of the Executive Committee including the Chairman or one of the Vice-Chairmen who have taken no part in any of the capability or disciplinary proceedings which gave rise to the appeal.
4. The Authorised person shall present the case on behalf of Community Action.

5. The appellant may be represented by their trade union or some other person of their choice.

ARRANGEMENTS RELATING TO AN APPEAL
6. The Authorised Person will convene an appeal hearing within five days of the date of the written notification being received from the appellant.

7. The notification may be lodged by the appellant of by their trade union or by some other person of the appellant’s choice.

8. The appellant will be given a minimum of ten days notice in writing of the date of the appeal hearing.

EXCHANGE OF INFORMATION PRIOR TO APPEAL HEARING
9. The appellant or their representative will submit to the Authorised person not less than seven days before the hearing:

a) a written statement indicating the ground of the appeal and any matters relating to the procedure which has been followed with which they are dissatisfied;

b) copies of any documents which they intend to place before the panel 
c) the names a designations of any witnesses to be called.

10. The Authorised person will send to members of the panel not less than 


seven days before the hearing:

a) a written statement of the case against the appellant which shall not differ from that presented originally,

b) copies of all reports, correspondence and other documentation which are to be placed before the committee

c) the names and designations of any witnesses to be called.

11. The Authorised person will circulate to the appeal body and the

appellant, the written statement of both sides, other submitted documents 

and a list of the witnesses to be called by each party not less than five 

days before the hearing under confidential cover.
12. No documentation shall be unreasonably withheld but Community Action reserves the right to withhold documentation of a confidential nature or which is considered not to be directly relevant to the appeal.

PRODECURE TO BE FOLLOWED AT A HEARING BEFORE THE APPEAL BODY
13. Witnesses shall be excluded until called.

14. The Authorised Person shall put the case, which ay be read or otherwise, in the presence of the appellant and their representative and may call witnesses.
15. The appellant or their representative shall have the opportunity to ask questions of the Authorised Person and witnesses.

16. The appeal body shall have the opportunity to ask questions of the Authorised Person and witnesses.
17. The Authorised person shall have the opportunity to re-examine witnesses on any matter referred to in their examination by the appeal body, the appellant of their representative.  On completion of the above stages, the Authorised Person’s witness(es) shall retire but be subject to recall.

18. The appellant or their representative shall put the case which may be read or otherwise in the presence of the Authorised Person and may call witnesses.

19. The Authorised Person shall have the opportunity to ask questions of the appellant, their representative and witnesses.

20. The appeal body shall have the opportunity to ask questions of the appellant, their representative and witnesses.
21. The appellant or their representative shall have the opportunity to re-examine witnesses on any matters referred to in their examination by the appeal body or the Authorised Person.  On completion of the above stages, the appellant’s witness(es) shall retire but be subject to recall.

22. Finally, the Authorised Person and then the appellant or their representative shall have the opportunity to sum up their case if they so wish.  The summing up shall not introduce any new matter.

23. If at any stage new facts are alleged or new evidence produced, the appeal body, either at the request of either of the parties or of its own volition, may adjourn the hearing for such period as it may deem reasonable.
24. At the conclusion of the evidence the Authorised Person, the appellant and their representative shall withdraw.

25. The appeal body shall deliberate in private but may recall the parties to clear points of uncertainty on evidence already given.  If recall is necessary both parties shall return even if only one party is to be questioned on the point of uncertainty.

NOTIFICATION OF THE DECISION OF THE APPEAL BODY
26. The appeal body shall announce the decision in the presence of the Authorised Person and the appellant (and their representative, if any).  Written confirmation of the decision shall be sent to the appellant (and his or her representative, if any) and the Authorised Person in the manner set out in paragraph 9 of part I of this document.
27. The decision of the appeal body shall be recorded in writing and its decision will be reported as a confidential item to the Executive Committee.
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